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NOTES. 


Tue invitation from the Consti-; There seems to be a very general 
tutional Commission to the members) and emphatic demand that the Court 
of the Bar to make suggestions in re-| of Errors should be entirely remodeled. 
vard to changes in the judiciary sys-|The prevailing opinion appears to be 
tem was cordially aceepted, and the) that the court should be entirely inde- 
Commission were so overwhelmed with dendent, consisting of a few judges 
arguments, suggestions, plans and de-| whose whole duty it should be to hear 
mands that they adjourned from) appeals. On the other hand, it is 
August 5th to the 23d of September, | urged witha good deal of force that it 
to take breath and consider. is important that the judges who de- 

The meetings have at least had the | clare, and indeed make, the law in the 
good effect of provoking earnest dis-| last resort, should be engaged at the 
cussion, and calling forth an expression | same time in the practical application 
of the opinion of different classes of) of the law in the trial of causes. 
minds. It would be interesting to; The resolutions presented by the 
analyze the various suggestions and | Bar Associations of Camden and Essex 
see on what points there is a general | agreed in suggesting that the Court 
agreement and what the ehief points |of Appeals should consist of a presi- 
of difference are. At first sight there | dent and four associates who should be 





seems to be hopeless confusion, and we| members of no other court, and that 
were inelincd to think the Commission | the jurisdiction of the court should re- 
must have repented its rashness in | main unchanged, Another suggestion 


asking lawyers for suggestions on a! was that the court should consist of 
topic which is every lawyer's hobby; | only three members, and another that 
but on second thought it is easily | the highest court should be called the 


seen that there are several matters on | Supreme Court, and should consist of 
which all are substantially agreed, and | five members. The question of the 


that there are others in whieh the dif-| number of judges would be easily set- 
ferences are radical and plainly marked, | tled when the general plan had been 
while the differences of detail fall into}agreed upon, but the general plan in- 
subordinate places on either side, nee the constitution of all the courts 
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and raises a great variety of questions. | held by one judge, shall be established 
Another 
and quite different plan is that of lav 


There are two classes of plans pro 
posed. 
fe arures of 


the 


present system and improve its form, 


retain general our 
and the second is to abolish altogether 
the distinction between the courts of 
law and equity and to create a new 
system as simple and effective as possi 
regard to old forms, but 


r 


ble, without 
only looking to the work to be accom 
plished. 

Most of the plans belong to the 
former Class, and their purpose Is only 
to re-organize and improve the courts 
upon the present system. The sng 
gestions of the Essex Bar Association 
are a good example of the plans of this 
a Conrt 


character. They provide for 


of Appeals of five members, a Snr 
preme Court of five members, to be in 
The 


to be 


diminished by law. 
the Supreme Court 


ereased or 
judges of 
judges of the Cirenit Courts and thi 
and of 


Clom 


Court of Oyer and ‘Verminer, 


no other courts. The Court of 


mon Pleas and the Qnarter Sessions 
to be united, and to be held by one 
judge. The Court of Chancery, the 


Prerogative Conrt, and the Orphans 
Court to be last to bie 


held hy the Common Pic AS jndve alone, 


retained, the 


All jndges and chancellors to be ap 


pointed by the Governor for seven 
years, with fixed salaries, without fees 
The 
that the judges 


during 


or perquisites. Camden Bat 
Association 
shall hold 
haviour, subject to be 
half pay 


paci tated. 


propo 40; 
office good be 
retired upon 
mea 


that 


when they become 
They also propose 
of the 
shall be judges of no other 
and that the Court, the 
Orphans Court, the Court of Common 


Sessions shall 


the judges Supreme Court 
court, 
Cirenit 


Pleas and the Quarter 


In the first the parpose 1S to | 


be abolished, and that one court, to bel who shall not be members of any othes 


in each county in their pleee. 
ing jury triads condueted by district 
courts, each district embracing one o1 
more counties, with but one appeal di 
reetly from these courts to the Court 
of Appeals. This plan was presented 
in various forms, and is proposed as 
well by those who desire to retain the 
ren ral | rineciples of the old system as 
by the radical reformers. 

There were several plans suggested 
in the 


Which involve a radical change 


whole judiciary SVstem, yp viding for 
the abolition of the dstinetion b 

tween courts of Jaw and courts of 
equity, and the formation of a series of 
courts of the first instunee and of up 
peal for tue decision of all enxuses. This 


system was advocated in a Vigorous ana 


! » i , ' , rq’ 
thonehtful arcument | Jucdee Tees 


before the Commission in Newark. THe 


insisted that the Court of Chancery is 


WUNMNeCeSSATY, dilatory. una 


CUMmDrOuUSs 


ePXPeHnslve, and that all equi ible qes 


tions can be dete rmined cqniaily well by 
the seven judeves who try common law 


eases, and im mehay Ishtances nh bhie 


same snit where two are now required 


He referred to the example of the great 
States of the 


miatyoriby of the Union 


where courts of CCuey do not exist : 


separate courts, and to Kneiand in 


which the courts of uw and equity ar 


lin a measure consolidateck 


The plan he sugeested is the aboh 
tion of the ¢ 


of Chancery, and the 


yurt of lcrrors, the Court 


Supreme Cours 


as now constituted, and the cren 


tion of a sufficient number of ju 


cicial distriets, each to be presided 


over by a judge having a law and 


equity jurisdietion, with an appellate 
enlled the Supreme Cont 


consisting: of three jude 


court to be 


of Appr ls, 
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court, to whieh court an appeal shall lie | involves a thorough revision and ad- 


from the district courts. 
In support of the district court sys 


} 
‘ 


tem he referred tothe oxample of othes 
States, and after sketching the history 
of the vist pris system and dwelling 


‘ , 1 
3 OF 16, HE Sua: 


upon some of the evil 

‘“No one can be certain im litivated ca 
in the Supreme Court, sent to the Cireuit 
Court for trial, that the verdict he may obtain 
will be the judsment of the Court, or in pur 
suanee of the ralings of the Cirenit: Judes 
Now | think that every conrt of original juri 
diction should also try the case and determine 
for itself the right of the mutter, and adja 
it but once and finally. Least of all should 
iy yp t ol I Wel a ited ’ tH 
other ‘court, even thoweh that court ! COM) 
posed of one of it OWL dnemibers, It i the 
Wish pris feature of the Supreme Court that 
| obj et to more especi lly, as ditrodiueime an 
element of uncert Inty in the triat Of a catse 
Which oueht not to exist, and wddinye very 
much to the de! Ly und ¢ Ypcnse ol suits 
brought in the Supreme Court.” 


Healso urged that judges should 
he elected by the people, and not ap 
pointed, and said we had more to fear 
the 


tions over the appointing power than 


from influence of great corpora- 
from the ignorance or corruption of the 


people. 


We do not 


question of the consolidution of the 


desire now to argue the 


courts of law and equity, but we wish 
to snee@est that more is involved in it 
than the simplification of the system, 
ad also that the simplification may 
prove tobe more inthe form: than inthe 
substanee. If the change is to do more 
Lan simplify the out ward form, it minst 
vo deeper than merely uniting the 
the the 


common law judge in one man; ancl if 


funetions of chaneellor and 
it goes so faras to provide that every 
case isto be deeided upon all the princi- 


ples, whether of equity or of eommon 
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law, which may be applicable to it, it | which they talk of abolishing. Now 
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justment of the two systems of law and 
equity, which would almost amount to 
codification. It may be wise to do 
this, but it ought to be done advisedly 
inci- 


and carefully and not merely 


dentally in making a change in the 
names and forms of the courts. 

It the question be simply whether 
the two systems should be administered 
hy two courts or one, then it seems to 
us that the advantage in the way of 
simplification is overrated by the adyo- 


It will be 


distinetion between 


eates of the consolidation. 


ndinitted that the 
lnw and equity is essential and not 
merely historical, and that as Jong as 
triad by jury is a constitutional right in 
common juw eases the proceedings in 
must be different from 


eases at daw 


those in equity. If, then, different 
remedies must be administered in dif- 
ferent methods, and one judge is not 
enough for all the eases, it seems to be 
no great evil that some of the judges 
should be assiene | to hear equity Cases, 
and others to hear common law eases, 
and it may well be that both would be 
better decided by judges who devote 
their whole time to each than by judges 
who have to hear both; and it is a mat- 
fer of smd] moment whether the equity 
judves be called chancellors or not. If 
the proceedings are different it may 
be better too that 
should take care of the equity pleadings 
the 
And if a man has mistaken 


one set of elerks 


and another set of common law 
pleadings, 
his remedy and asked for equitable re- 
lief 


remedy, this no greater hardship to 


when he needs «a common law 
compel him to go into another court 
than to require bim to file new papers 
in the other side of the same court, 

In all this agitation about simplifying 


the courts it is) the Court of Chancery 
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it seems to us that the Court of Chan- | sons above all others who ought to be 


cery is the court whieh is growing in 
the ible 


remedies and equitable principles which 


importance, and if is equi 
nll men desire to see extended as far as 
Why is if then 


of Chancery tint 


possible to all cases. 


that it is the Court 


should be abolished? If a change is 
to be made it is the consolidation of 
the courts. When that is done we 


must take the same care as they took in 
Eneland that equitable principles shall 
take precedence of common law princi 
ples and also that the bench of the 
new court should contain equity as well 
us common law judges. 


Tuere is an obvious defect in our 
method of foreclosing mortgages which 
could be very easily supplied. There 
is ample provision for sf iy of execu- 


to 


given the defendant to redeem. 


tion. Time en meh and Spare is 


All the 
publicity is given to the sale that can 
be given by little printed notices posted 
for two months on tree boxes ancl tele- 
offices and 


graph poles, in sheriffs 


taverns and other plices where the 
peuple are necustomed to assemble, and 
by notices published in two papers for 
a month, though which two they will 
be it is impossible to tell; but with all 
this cumbrous machinery the simple 
and obvious way of bringing the sale 
to the notice of the persous interested 


When 


thing of 


foreclosure is 


the 


is neglected. iu 


begun the one which all 
all tou be noti 
And 
the 


be 


The public care little about it, 


defendants want most of 
tied is the time and place of sale. 
it 


pablie to whom the 


the defendants rather than 


1S 


notice should 


yviven. 
and there is not one sale in fifty at 
not in 


Which there 18 i bidder who Is 


terested himself or was not brought 


there through the influence of one of 


the parties. The parties are the per-| premises, too, to whom the sale is all 


to 


the take 


notify them are expensive and not et 


notified, ana mens we 


fective. it would be stinpler anal more 


to the purpose to serve notice of sale 

upon each of the defendants who has 

entered an appearance in the suit, 
very Jawyer who has a judgment 


upon mortgaged premises, and is asked 


as oa specinl favor to acknowledge 
serviee Of subpcaena, knows how much 


he should 
After 


Is two 


anxiety he has suffered lest 
let the 


the return of 


sule eo by unnoticed. 


the subpoena, it 
months before there ean be a decree ; 
he must keep it in his mind to enquire 
at the end of the 
there to 


order reference, for 


two montus whether 


deeree without an 


if 


no notice of the decree. Then 


is be on 


of 


will have 


there is he 
after the decree. an execution may issne 


inten days and it may not issue for 


three months. He mast enquire again 
about that, and then perhaps bave it on 
his mind for three months to enquire 


He does 


enquire, and the complainant's solieitor 


again about the day of sale. 


has not yet heard from the sheriff; he 


must wait a few weeks and then look 


in the newspapers. He may look in 
all the newspapers in the county town, 
and on every day of the week for two 


hie 


chanee, during all this time he has had 


weeks before 


finds it; and if by 


much other business on his mind, he 
may have very casily forgotten all 
wbout the sale, or may have felt sure 


that the time has not yet elapsed until, 
to he 


already taken place; and for all this 


huis horror, henrs tie sale has 


anxiety and trouble he can charge no 
fee, for he was only watching the case 
be 


in hopes there might some equity 


for lis eclicnt. and in nine eases out of 


ten there is none, and yet this one can 


not be neglected. The owner of the 




















important, is put to the same anxiety 


and incurs the same danger. 
In short, the end and objcet of legal 
forms in these eases is to give due 


notice of the sale to the parties, wand we 


omit the simplest and most effectual | 


means of giving the notice. The remedy 
we suggest is very simple and would 
not add much to the labor of the com- 
plainant nor affect the stability of the 
it 


is merely thatarale of court be made 


title acquired through foreclosure. 


requiring six weeks’ notice of the time 
and place of sale to be served on the 
solicitor of each defendant who has 
entered an appearance to tie suit by a 
solicitor of the court. 


In Fleming v. Mayor, ete., of Mun- 
chester, the Queen’s Bench Division 
have affirmed and supplemented the 
Mersey Docks cases and defined more 
exactly the liability of a municipal cor- 
poration for negligence in the man- 
agement of public works. The case 
was decided April 13, 1851, and is re- 
ported in 44 
and 24 Alb. L. J. 92. 


as follows : 


The syllabus is 


“A inunicipal corporation having au- 
thority to build, repair and clean sew- 
ers is liable for injury to private prop- 
erty arising froma defect in a sewer 
constructed by it, where such defeet 
might be discovered by the use of rea- 
sonable means and the corporation las 
neglected to use such means.” 

The Court, Stephen J., after referring 
to the Mersey Docks cases, L. R. 1H. L. 


93, cited also Crackwell vy. Corporation | 


Thetford, L. R. 4 C. PB. 629, and 


>» > . . 
dann Reser- 


of 
Geddis v. Proprictors of 
voir, L, R. 8 App. Cas. 4380, and said: 
“These two cases show, as 1f seems to 
me, precisely what is the position of 
such ¢ 
Manchester. It is under a legal duty 


t body as the corporation of 
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L. 'T. Rep. (N. 8.) 517, | 





26) 


lto exereise whatever legal powers it 
| possesses for the purpose of protecting 
/persons from damage from the works 
Which it is under a statutory duty to 
perform. But their duty does not stop 
there. It has also been decided by two 
cases, Which again complement each 
other, that it is their duty to use all 
reasonable means to inform themselves 
to use 


the 
Mersey Docks cases already referred 


of the existence of an occasion 


these powers. These cases are 
ito for another purpose, and the ease of 
Hammond v. Vestry of St. Paneras, L. 
R.9C. P. 316° ‘The Court held that 
the corporation was under a legal duty 
to use such powers as the statute gave 
ithem to keep the sewer in’ order and 
from time to time to inform themselves 
to 


the statute did give them power to 


| . fn 
aS its condition; secondly, thai 
cause the sewer to be cleaned and re 
that the 


snperinduced a duty to use this power, 


paired, and common law 


and thirdly, that the finding of the 


jury that they omitted to perform 
this duty was a finding of negligence. 
Judgment was given for the plaintiff, 


In New Jersey, the Supreme Court 


has refused to consider the Mersey 
|Docks cases as authority. ander the 
‘impression thit they are inconsistent 
law rule deelared in 
| Strader, 3 Hurr. 108, that 
there is no liability to an individual for 


with the eommon 


Sussex v. 
the breach of a publie duty by a pub- 
Jersey City, 
doetrine is 


| lie corporation, Pray v. 
3 Vr Sf ‘This new 


doctrine invented in New Jersey, but 


no 
was a part of the English common 
law when the Mersey Docks eases were 
decided, and these cases and those that 
‘follow them sre therefore of great im- 
portance, as showing the opinion of the 
| Koglish courts under the same eon- 
ditions as existed here when the Pray 
lease was decided. 
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flor 
District of 


Ix National Lif Ins. Co. vy. 
rey, U. S. Cirenit Court 
lowa, May 18, ISS1, the 


eertain 


practice of 


PIStUrAnCE COMPLIES OF 


pelling an applicant for a 


4 ‘ 


hom to take 


ont a Pores of msttanee wmhneb pey it 


preminm in aavance as th Concitlon 


pon which the loan is eranted, was 
eondemued as usurious MeCrary, J., 
mtrael for the pOvuLts 


savs, “ Where ae 


of money and an agreement for imsur 


anec upon the jite of the borrower are 
} - . ] 4 

blended mrether In Ohne ana the Site 
transnrciyo and the prool shows that 


the policy of insurance was taken and 
& prenmiitia pei in 
eration of the loan, and that sach econ- 
mobove the in 


sideration was over and 


terest law, the transaction 
Kittie, 1 Me 
113. lt is 


nece Sssary In such a e¢nse to show tht 


tlhowecdl by 
is usurious; Ins. Co. v 
Crary 254, 2 Fed. Rep. 
the premitimns charced 
able. It 


Was In the 


were unre 


Son 


= ers 
Will be presumed Liat there 


transaction of insurance ua 


profit to the insurance 


COTRDADY, tise 


lender; and if, indepemlently of tie 


i 
4 


preinium paid in advance, the imaxi 


mum rate of literest lias bene nm Changed 


and taken, the Insurance and the pity 


ment ¢ hilt Ih wdvanee, if in 


Ia pre 
tended as 2 consideration precedent to 


and a further consideration for the 


loan, will make it usurious. The profit 


neciuing to the te nder from the usuari 


ous transaction im such «a case will be 


+ * } * i 
presumed to be something, and, woneth 
{ 


er great or small, being im excess of 


the lawful interest it is usury.’ and the 


case being found to come within the 
ride here Jati down it was held that 
the joan was usurious. 

A different rule seems to be estab 


lished in New Jersey. 
Life Ins. Co. v. silk 
facturing Co., 10 C. bk. Gr, 


Miunu 
160, the 


Paterson 


In Washington corded 


Chancellor said that even if it were ad-| release was good against the plaimtiff. 


mitted in the ease that the taking ont 
of the policy was # condition of the 
louwn, if is not evid nee of a usurious 
nent:and the Viee-Chaneellor im 
Ins. Co. v. 


“Where ff poliey 


a 
Mut. Life 
is issued in @ood faith, at fam and eus- 
tomary rates, as part ofa vere ral oper 
ation wherem a lonn to the poliey-bold 
I i 
norenson to 


One! purr. | See 


question the leouiibty OF the loan, even 
! 4 

depends on the taking’ out 
ion of bona 


The 


hide indl mauist be so cdleatt with. 
expedien of if as s# busimess trans 
méhiolh IS ON hte the legality of if IS 
moth nd he teld that in the case 
’ if hhinn USUES Vas het estrublished. 
on was atlirmed by the Court 
fi rin 1lzC. Ef Gr. 484, but the 
( nh W basecion technical eyounds 


med Ghidk hot GVO the merits. 
Gilbert vy. Sanderson, Towa Sup. Ct. 
June 15, IS81, 24 Alb. L. J. 91, 12 Re 


porter 159, involves the principle de 


io in Crowell v. Hospital of St. 
120. KE. Gr. 650. The de 


hohdahet tO Whom one Warner had econ 


> " 
DBurtabas, 


veyed Jands entered into a written 
ioreement with him to “settle” a 
morteace which the defendant had 

wie upon the lands. The mortgage 


vas afterwards assigned to the plain 
tiff, vho also Obtaimed from Winer in 


‘ 


wssighinengt of his agreement with the 


plaintiff, but before the plaintil knew 
defendant's 


the 


yf Lhe ‘ cistenee of the 
Warner he 


| ea ‘eases 
defendant hack made an oral agreement 


and 


mrecimcnt with 
defendant should release to 
iim all his juterest inthe land and give 


i; dced which was not re 
that he 
defendant from his obligation to settle 


held that 


liltm ick iti 


sna should release the 


the morigage. It was this 
























The release was made between the 


parties to whom the contract was mace 
and the plaintiff having had no know! 
edge of the contract hid acquired no 
Thre CO) 


Warner having been released must be 


rights under if. tract with 
regarded as if it had never existed and 
the doctrine of subrogation cannot ap 
ply. 

The court, however, does not seem 
to have determined in its own mind on 
what eround the orioinal liability to 
the mortoeaeve oueht to be 


the c 


ties, and they seem to think that if the 


placed and 
mifliet of 


is confused by author 


~ } 7 ’ ' , 
morigagee had been aware of the de 


fendant’s sgreement end had aecepted 


it he would have acquired the rights 


1 


and assumed the burdens ineident 


thereto, not 


stoppine to consider that 


there are no burdens meident to iboand 


that aine awequired rights by a sunpl 


ACCE plan Ce of it he Obtained thera era 


tuitously. The judyes could hardly have 


read the opinion in Crowell v. Currie 


through to the end, and 


they ao not 
the C 
Appeals on the same e@nse, 


Hospital, 12 ©. Bh. Ger., 650 


| 


eite at all the Opibion OF Ou 


PS ' 
Crowell v. 


Wr 
7 re wlov 
A case 


as that deeided im 


tuke the following note from the 
Tri 
! 


ImnVvOiViInNG tie 


the 


American by 

SHtine qi Stion 
Hhunter murder 
Case has recently been deetded by the 
Alabama Supreme Gor 
for 


The def 
r in Ala 
in that 


ivi 
inducted pervade 


blow 
the 


ant was 


Dennen. The struck 
State, but 


Georg. 


Wii 


} 


“th 

held 
the statute of Alabama, the couris 
that State could take 


case of that 


occurred in 


that. 


! 
(1¢ 
' 
wnael 
oft 


it 


The eouri 
cognizanees ol 
kind, and that itis eonsti 
tutional for the Legislature of a State 
to threat inflicts ; 


wound ora blow within tis lumits, whieh 


ennael anyone who 


results in death im another State, may 
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|be tried and punished for murder in 
the given. 


Bat the indictment was sustained inde 


State wherein the blow is 


pendentiy of the statute, the court say 


ing: “Our view is, that the crime of 


murder consists in the infliction of a 


fatal wound, coupled with the requisite 
econtemporancons intent or design 
which legally renders it felonious. The 
subsequent death of the injared party 
is a result rather than a 


or HEGCMENCE, 


constituent elemental part of the crime. 
Vhis orineiple 
i I 


is correct, we think, at 


least so far as it affects the question as 


lo jurisdiction. As asserted by Pat 
& 
P. 170, ‘the giving of the blow whieh 
death thie 
State, 9 Hutnaph. 
Teun. 646, this question was learned) y 
the 


It was there heid, 


teson, J., in Rex v. Hargrove, 5 C. 


enused the constitutes 


PerOnv. 


1h) Kiley . - 


disenssed Supreme Court of 
that the 


at the place of 


} 
bry 


bernessee. 
; ; . 
Offence bimaitted 


Wis © 


dl 


Supreme 


Lhe blow, though the ruth ocecurrec 


elsewhere. The Court of 
California, in the case of the People v. 
Gall, 6. Cal. 


637, decided that the erime 


murder is committed at the time 


when the fatal blow is struck. We 
eonelude then that the crime charged 


amish the prisoner Wits, Irrespective 


Lot the statute, one ueiunst the pence 
State of Alabanan, 


md properly within the purisdietion of 


. , , j 
md dienity of the 


the eourts of this Conunonwealth.” 

NEW JERSEY STATUTES OF 1881. 
Some of the acts passed by the last 

Legislature seem to deserve a passing 


Chap. V., 


wives are made competent voluntary 


notice. By husbands or 
witnesses for each other on the trial of 
an indietment of either for murder or 
LAVIL.. 
By Chap. AVE, 


ithey may give evidence on their own 


linanslinehter, and by Clhinp. 


any crime ts meluded. 
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behaif, or for or against each other, in|and the only one forthcoming was that 


suits for divorce on account of adultery. | the lad, while obedient to his parents, 


Chap XXXV. confirms the bad rule of 
allowing the presiding judges of the 
Courts of Common Pleas to practice 
law in any other courts of the State. 
be 
“above suspicion,’ until he shall have 
attained at least the infallibility of 
Pius IX. Chap. XXAVIT. allows cer 


tain corporations to ineur debts and 


No judge ean practice Jaw and 


secu’e them by mortgage on the cor. 
porate property, although such debts 
exceed the amount of property which 


the corporation may legally hold. A 
remarkable security for the Legislature 
to legalize! Chap. LVI. gives thie 


clerk of the Common Pleas, Orphans’ 
Court and Quarter Sessions five per 
cent. of the judges’ fees for super- 


fluous services, because limited to the 


| 
| 
| 


;eonvey 


fees which the judges are entitled to | 


for services performed in court. Chap 


XCIII. is noteworthy only for its mul- | 


titudinous whereases. Chap CXIL., per 
mitting a convict who has served the 
fall term of his sentence to apply, by 
counsel, to the Court of Pardons tor a 
restoration of his citizenship, may, con 
sidering the number of sueh econviets, 
tend to embarrass the proceedings of 
that court, if this statute becomes een- 


Chap. CXAXIV., allow- 


erally known. 


i fect, in order to 


ing a jndge to send to the Reform | 


School any girl under sixteen 


old 


years 


who has been sentenced 


“had no regard for the opinions of 
other darkies !" Chap. CXXXAVI. seems 
to 


broad enough to authorize a wife 


her interest in her husband's 
lands by a separate deed executed sub. 
her husband's econvey- 


CXLL will hardly dis. 


ordinary 


seqnently to 
Chap. 
turb the equanimity of an 


ance, 


milk vender, if, to convict him of adult 
to 


more than cighty 


erating his milk, it be 
it 
seven per cent. of water, as the seventh 
The tenth 


section seems ridiculously minute, in 


Necessary 
prove contains 


section seems to indicate. 


requiring the Inspector to pour the 
contents of the condemned can upon 
the ground Suppose he poured if 
into its eighty-seven per cent, element! 
Chap. CXCITI. 
torneys” to proseente lard adultera 
Chap. CXCVILI. is very severe 
upon the willful Canadian Thistle dis 
but 
term of his imprisonment after convie 
Chap. CXCVILL. may provoke 


some ingenuity in carrying it into ef 


requires “district at 
tors. 


seminator, omits to specify the 


tion. 


elect two Freeholders 
in a eity of one ward, who shall not be 
chosen from the ward. Chap. 
CXLIX. and Chap. CXCVI. are some 
that the former 


Same 


What incongruous, in 


forbids the exelusion of any child from 


any public school on account of re 


to the | 


county jail on conviction for crime, on | 


complaint of any citizen, opens a wide! 


field for 
The existing act giving 


voluntary philanthropists. 


iL power 
summary examination and commitment 
where no crime has been perpetrated, on 
the ground of incorrigibility, and upon 
the parent’s or guardian's complaint, is 
liable to lia 


cease of a colored lad, the judge re 


serious abuse. recent 


quired some instances to be specified, | 


of | 


ligion, ete., while the latter forbids the 


freeholders’ commitment of — any 
pauper child to any charitable institu- 
tion under the control and manage 


ment of any religious denomination. 
The game and game fish, which, like 
the poor, “are always with us,” require 


six different acts, but the Secretary of 





the State needs almost as much atten. 
Chap. COX. affords 
the devout, beeause 1t 


Sunday 


four. 
to 


prevents cars being run on 


tion with 


eousolation 

















through any camp meeting association, 
ete., premises, except over any railroad 
heretofore or hereafter constructed or 


located ! 


SOURCES OF NEW JERSEY LAW. 
U1. 

In these papers we have considered 
the various sources from which the law 
of the State is derived. The subject 
may be considered more in detail as to 
the particnlar branches of the Jaw, at 
least’ so far as respects the form of om 
government, and the history of those 
rights which make us freemen. And 


first as to those rights. The history of 


our own State abounds in guarantees | 


of the absolute rights of persons and 


for their lasting security. Most of the | 


important sections of Magna Charta, 
the bill of rights, the petition of right 


and the habeas corpus act have been | 


again and again enacted in the colony 


and State. It is surprising how often | 
{| 


the colonists claim the privileges of 
Englishmen, how proudly they assert 
them, and how highly they prize them. 
For in these, as already stated, lies the 
greatest difference between the English 


colony and the colonies of other 


Kuropean nations. ‘The man born in| 


an English colony was always a citizen 
of England, with a right to claim any 
privilege and hold any office as such. 
By virtue of his birth in Jamaica, 
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English bulwarks of civil liberty. These, 
so far as specially noted by Blackstone, 
are the great law of Magna Charta, 
that no man shall be in anywise de- 





stroyed except by the judgment of his 
peers and the jaw of the land, the pro. 
vision of the petition of right that no 


freeman shall be imprisoned without 
‘cause shown, the habeas corpus act, 
the rules adopted against exces- 
sive bailin the time of William and 
Mary, the law of Edward I against 
taking aids without consent of parlia 
ment, that of William and Mary against 
dispensations, the statutes of Edward 
Lit and Richard I], forbidding writs 
avainst law, a statute which was made 
part of the judges oath by act 18, 
Edward III, the act of Charles I 
against establishing new or unusual 
‘courts not according to the common 
law, and the statute passed under 
William and Mary guaranteeing to the 
citizen the right to bear arms. 

It may fairly be remarked that each 
of these acts is reasserted somewhere 
in the constitution of the State. These 
acts were no mere theories to our first 
settlers. The right to trial by common 
law was no platitude to those who had 
suffered under the unusual courts of 
Charles I. It was no mere legal form 
that the grant of James Duke of York 
prescribed that such courtsas he should 


‘establish should be agreeable to the 


Do 


laws of England. 


| . . . 
Judah P. Benjamin has become aa) It is almost surprising how often the 
English barrister, and the Boston boy, ifirst settlers thought it necessary to 
1 } e u 
Copley, became Lord Chancellor Lynd-| reiterate the fundamental rules of 


= : 
| Enelish freedom. To take as an ex- 
dD 


hurst. The Cuban, on the other hand, | 
isnot a Spaniard; the Canadian was | ample the provision that no one shall be 
never acknowledged as a Frenchman. | passed upon except by the judgment of 
He was subject to France or Spain, aS | his peers, we find it in the fundamental 
the case might be ; he was never deemed | constitutions established by the pro- 
a citizen. But Jerseymen were always! prietary government in 1682, with an 
citizens. They knew and claimed their) added guarantee that all trials shall be 
rights, and their laws are full of the, by twelve menu as near as may be peers 


34 
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and equals, and of the neighborhood, 
and that 
grand jary drawn by a child under ten 


indictments shall be by a 


years of age, (Grants and Concessions, | 


163.) The provision was re-ennacted in 
1682, Gb. p. 240) and also in 1698, in 
Kast Jersey, by an act declaring rights 
and privileges (ib. p. 371), also in West 
Jersey by a like act passed in the same 
year (ib. p. 398). 
1776, 


trial by jury is continuedas part of the 


sy the constitu- 
tion of 


fundamental law of the colony without 
The 


constitution, 7th amendment, and sec- 


repeal forever. 
tion 7th of our present State constitu- 
tion are equally explicit. 

3ut, as was most natural, the most 
novel and stringent provisions were in 
favor of religious freedom, as demanded 
alike by the Quakers in the South and 
Puritans, Presbyterians and Dutch in 
the North. 
ligious freedom, it was Protestant re- 


Rather, however, than re- 


ligious freedom, for there was little 
toleration of Roman Catholics. Thus, 
the first to the 


“ Lords ” Proprietors 


so-called 
of New 


Jersey, all who swear allegiance to the 


In grant 


and 


King and faithfulness to the Lords, 


are to be admitted to plant and become | 


freemen, and shall not be ealled 


question for any difference in opinion 
matters of religious 


or practice in 


concernments, which do not actually 
disturb the peace of the Province, and 
are to enjoy full liberty of judgment 
and conscience, “any law or custom of 


England in anywise notwithstanding.” 


And that no pretence should be made. 
sations to the contrary, and doth de- 


of the right of advowson granted the 
Proprietors to infringe on liberty of 
conscience, power is granted to the 
General Assembly by act to appoint 


4 


an 
to 


minIscers 


fit, and 


! 
Buch 


think 


p) enchers as they 


establish thei main 


tenance, giving liberty besides to any 


r 


the inestimable right of) 


United States! 


in 


_tonishing document when the King of 
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person to keep and maintain’ what 
preachers and ministers they please, 
| (Grants and Concessions, p. 14.) 

There was so much interest felt in 
‘this clause that its meaning was estab 
55.) 


This freedom in a time when convent- 


lished by a supplement. (ib. p. 


icles were severely punished in England, 
shows the importance then placed upon 
religious liberty. 

But the 
Popery are singular and yet natural ex 


oaths required against 


ceptions to the general rule. Besides 
the oath to in allegiance to the 
King, to be faithful to the Lord Pro 


prietor, and to endeavor the peace and 


be 


welfare of the Province, there was a 
further oath guarded in every way, 
whereby the subject does “truly and 
sincerely acknowledge, profess, testify 
and declare on my conscience, be 


God the that 
Charles I was lawful king, and that the 


fore and world,” 
Pope had no authority to depose him, 
dispose of his dominions, authorize 
their invasion, discharge his subjects 
of allegiance, or give them license to 
rebel. The person must likewise swear 


from his heart that notwithstanding 


any excommunication or deprivation of 
the King or absolution of the subjects 
from allegiance, he will bear true faith 
and allegiance, defend the King from 
conspiracies, and do his best en- 
to 


that he abhors the doctrine that Princes 


deavor discover them. He swears 


excommunicate may be murdered, 


that he believes and declares on con- 
science that the Pope cannot absolve 


him of his oath, renounces all dispen- 


clare that he swears his words accord 
ing to their plain sense, without any 
mental evasion, eqnivocation or secret 
the true faith 


p. 92.) Truly an as- 


reservation, on of a 


Christian. (hb. 
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England was secretly a Papist, and the The same distinction in favor of Pro- 


Lord Proprietor, James, openly. But} testants appears in many curious laws 
it was but one of the strange facts of |as to eligibility to office and franchise 
the time. of voting, and even as to crimes, as 
By the fandamental constitutions of | when a penalty is imposed on any one 
Kast Jersey (1683, ib. p. 162,) to liberty | assaulting or striking any free man or 
of conscience is added that no man | woman professing Christianity. (Allins- 
shall be compelled to frequent or main- “son, Cap. 39, $9. Cf. Grants and Con- 
tain any place of worship whatever, cessions, 162, XVI.  Cornbary In- 
with a proviso that no one hold office | structions do. 633, pl. 51.) 
unless he profess faith in Christ and) Yet however incompletely in theory, 
declare that he hold himself noways|New Jersey was practically the home 
obliged in conscience to punish he- | of religious freedom. 
retics or hurt their person or estate.| The //ubeas Corpus act has been 
(ib. p. 162.) The West Jersey charter | many times re-enacted by the statutes 
declared that no men had power to of the State, and by the present consti- 
rule men’s consciences in religious mat- | tution (I. 11,) the privilege of the writ 
ters, and therefore no one should be | of habeas corpus shall not be suspend- 
hurt in person, estate or privilege: for} ed, unless in ease of rebellion or in- 
the sake of religious opinion, jadgment 'vasion the publie safety may require it 
and faith, or worship. (ib. p. 394.) ‘Such warrants, which are in the nature 
These provisions are merely his-| of unlawful arrests, are confined (arti- 
torical. But by the King’s instructions cle 6) to cases supported by affidavit. 
to Lord Cornbury, (ib, p. 633) he is to, Martial law by the same constitution 
permit a liberty of conscience to all) is subordinated to civil law. (Article L. 
persons except Papists. But this $12.) This does not apply to the 
order was strangely coupled with) great emergencies of rebellion, (State 
minute and careful instructions as to} v. Davis, 1 South. 311) but to ordinary 
benefices. It is in the constitution of  siaeee. But this privilege of the home 
1776 that we find the principle expand- | country was secured by Queen Anne's 
ed, (articles 18, 19) into the rule by | instructions to Lord Cornbury (Grants 
which no person’ shall ever be de-| &e., p. 6384) by which the Governor is 
prived of the inestimable privilege of | not to proclaim martial law without the 
worshipping according to his own con- ‘consent of the Council. 
science, nor under any pretence be} The law against aids, levied without 
compelled to attend any place of consent of the people, has been em. 
worship contrary to his own faith and | bodied in all the fundamental consti. 
judgment, nor be obliged to pay tithes, | tutions of the State, (New Jersey Con- 
nor shall there be a_ religious sect |cessions, Grants, p. 16, 20, A. D., 1664. 
established, nor shall any person be! Kast Jersey Constitution, 1683, Grants, 
denied any civil rights for religious|p. 155,1V. West Jersey Constitution, 
principles, ‘but that all professing a 1653, Grants, p. 392, CXL) Cornbury’s 
belief in the faith of any Protestant | Commission (Grants, p. 654,) recognizes 
sect may be chosen to any office.’ By | the principle that public money is to 
our last constitution the same pro-|be raised by act of the Legislature. 
visions are re-enacted, the last clause | Rh. W. P. 
only being dropped. (Article 1, page 34.) | [TO BE CONTINUED. | 














UNITED STATES 


DISTRICT OF 


MANDAMUS.—U. S. COURTS’ PRAC- 
TICE, 
TI ec C ty f 


Filed July 26, 


c P 
clizapetl 


M Iran V 
Opinion 
On an application for an alternative mandamus 


ISS] 


against the City of Elizabeth, to compel the 
City Council to levy a tax to pay a judg- 
feild, Vhat the 
of the 
Jersey, approved March 27, 
p. 182. should be followed 

States Courts: and it not appearing that the 


ment. practice provided 
Levislature of New 
P. ki 


in the United 


for by the net 


[S78 
‘ 


execution had been served on the USSESSOTS 
the mandamus was refused. 

Nixoy, D. J.: The above-named plain- 
tiff, having recovered two judgments 
against the city of Elizabeth—one, on 
the Ist of April last, for four thousand 
three hundred and thirty-four dollars, 


and eighty-six cents and the other, 
on the 7th of April, for two thousand 


and seventy-nine dollars and twenty- 
of 
the 


judgments ‘and placed them in the 


three cents besides costs suit— 


duly issued executions on said 
hands of the marshal, who has returned 
the the that 
there is no property of the defendant 


same, with endorsement 
corperation, within the State, whereon 
to levy, sufficient to satisfy the said 
executions. 

He now applies to the court for the 
of 


manding the city council of the city to 


writ alternative mandamus, com- 
meet forthwith and adopt measures for 
levying and collecting a tax for the 
the 


judgments, with interest and costs, or 


amounts respectively due upon 
tu show cause at the next term of the 
court why the same has not been done. 


The counsel for the city resists the 


application, on the ground, that undea 
the act of the Legislature of the State 
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CIRCUIT COURT. 
NEW JERSEY. 

‘of New Jersey, approved March 27, 
1878, entitled 
act entitled * An 
tions,’ the city council had no concern 


iad 


A supplement to an 
net respecting execu- 


in levying and assessing taxes for the 
payment of judgments and executions 
against the city; but that the plaintiff 
must pursue the course marked out by 
the above quoted statute. 

It appears by the pleadings in the 
two causes that the judgments were 
which 
aut- 
the city of 


obtained on interest coupons, 


had matured, and which had been 
tached to certain bonds of 
Klizabeth, issued on the Ist of April, 
L875. 

The plaintiff became the owner of 
the bonds for value before March 1, 
1879, and is entitled to the same reme- 
dies for the collection of the principal 
as existed at the date of purchase. 
See Const. of N. J. See. VIL. Ar. 3. 

The act of March 27, 1878, provides 
* that be 


issued against & municipal 


when any execution shall 


* 7 7 


corporation of this state, by any court 
authorized to issue the same, upon any 
munici- 


»* 


judgment against * such 
pal corporation, whether upon a judg- 


ment recovered before the passage of 


this act, or subsequent thereto, and 
there shall be no property belonging 


Ld * * 


to such municipal corporation 
| sufficient to satisfy the same whereon 
to levy, then the officer authorized to 
‘execute such process shall serve a copy 
of the same, not only on the collector 
lof * * such municipal corporation, 
| as is now required by law, but also 
apon the assessor thereof, who is by 
law required to assess the taxes in and 


for such * * * municipal corporation ; 





























“ = 


a 











and upon the receipt of such copy of 


execution, it shall be the duty of such 
assessor to assess and levy, in addition 
to the regular taxes, the amount due 


upon the said execution, with interest 


to the time when the same shall be paid | 


to the officer serving such process, upon 


* 


all the property within sucli * mu 


nicipal corporation ; and this tax shall 


be assessed and eollected at the same 


time and in the same manner, and 
under the same conditions, restrictions 
and regulations, as taxes for other pur- 
poses are required to be assessed and 
collected in such * * * municipal cor- 
poration, and when collected shall be 
paid over to the officer serving the said 
process.” 

The act is broad enough, in its terms, 
to apply to the Courts of the United 
States in the District of New Jersey 
and I have no doubt that suitors in 
these courts are entitled to the benefit 


of its provisions. These pending cases | 


ure proceedingsat law,and Sections 914- 
916 of the Revised Statutes of the Un- 
ited States. enact : * That the practice, 
pleadings and forms and modes of pro- 


ceeding, in civil causes, in the Cireuit 


and District Courts, shall conform, as | 


near as may be, to the practice, plead- 
ings and forms and modes of proceed 
ing existing at the time in like causes, 
in the eourts of reeord of the state 
within which such Cireuit and District 
Courts are held; and that in common 
law causes the plaintiff shall be enti- 
tled to similar remedies by attachment 
or other process, or by execution or 
otherwise, against the property of the 
defendant, which are provided by the 
laws of the state in which such courts 
we held, for the courts thereof.” 
Whether the said act is a cumulative 
remedy or not, it is certainly a simple 
and efficacious one for all persons hav 
ing unsatisfied executions against towns, 
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|townships, boroughs or other muni- 
cipal corporations, 

When the plaintiff shall file proof 
that he has caused the marshal to 
| serve copies of the said exeentions up- 
on the assessors and collectors of the 
defendant corporation, or upon the 
municipal officers, whose duty it is to 
assess and collect its ordinary taxes, he 
will be in the position to petition the 
court fora mandamus, commanding the 
assessors to assess and levy, in addi- 
ition to the regular taxes, the amounts 


due upon the said executions, respec- 
tively, with interest to the time when 
the same shall be paid to the marshal, 
or to show eause before the court, at 
ithe opening of the next stated term, 
‘why they have not performed the said 


duty. 


PATENTS —INJUNCTION—PRAC- 
TICE. 
Illingworth v, Spaulding, Jennings & Co. 
{Filed July 23, 1881.) 
A preliminary injunction in a patent case 
should never be granted when the answer- 
ing affidavits of the defendant show a rea- 


sonable doubt about the novelty of the com- 


| plainant’s patent. 
Affidavits taken in reply to these, ev parle and 
without notice, cannot be regarded. The ap- 


plication must be postponed until the final 
hearing. 


Preliminary injunction refused. 


In equity. 
Nixon, D. .: 
for a preliminary injunction. None 


This is an application 


‘should ever be granted where the an- 
iswering affidavits of the defendants 
‘show a reasonable doubt about the nov- 
elty or validity of the complainant's 
patent. This was done at the hearing 
by exhibiting a certified copy of English 
letters patent No. 3801 for improve- 
ments ir the manufacture of plated and 
vilded ingots of iron and steel and in 
the moulds used for that purpose, ceded 
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to William Morse on the 19th of May, 


1874. 


After an inspection and examination 
of the provisional and complete speci- 


the 
I inti- 


fications and drawings of 


Morse patent on the argument, 


mated that they suggested a suflicient 
uncertainty in regard to the novelty of | 


the complainant's patent to warrant 
the court in refusing the application. 
The 


afterwards 


counsel for the complainant 


submitted to me several 
affidavits taken without notice and pur- 
porting to be verified before a master 
in the Court of Chancery of New Jer- 
sey, 
patent to Morse ante-dated the Illing- 
which the 


worth patent on 


sad 


tending to show that, although the) is, 


suit was | will 
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poor might be made a party, on the ground 
it should be held that the 
had died the 
poor of the city would have an interest in the 
Held, Vhat the 
were foreign to the 
that the 
complainant to make them parties. 


Mr. W. BB. Williams, 
| plication. 
) Mr. A. 
| States. 
Nixon, D. J.: The bill of complaint was 
filed in this case by the United States 
against the executors of Joseph L. Lew- 


| praying that the city or the overseer of the 
| 


testa- 


overseer of the 


that in case 


tor intestate 





estate. 


questions involved 
object of the suit, and 


applicants could not compel the 
for the ap- 


(2. Neashey, for the United 


deceased, substantially for an ae- 


/count and for a construction of the last 


and testament of the testator. 


brought, the invention of the latter was, The exeentors only are brought in as 


in fact perfected several weeks before | 
the actual sealing of the complete spec- 
ifications of Morse, and claimed tbat 
under the rule he was entitled to use 
such affidavits in reply to the affidavits 
of the defendants on the complainant's 
motion. 

But this 
practice would often result 


is not allowable. Such a 
in 
mining what seems to be the vital ques- 
tion of a cause upon er parte affidavits. 

The complainant must wait for his 
injunction until the 


when the court will be better able upon 


final hearing, 


the proofs to ascertain the facts. The 
injunction is refused. 
PARTIES WILLS. 
The United States of America v G llespie and 
Wolfe, executor etc of JOSED L 
Lew s aec eased 
Filed July 20, D881 


Upon a« bill filed by the United States of Amer- | ¢ 


ica as a legatee under the will of Joseph L. 
Lewis, deceased, ayainst the executors, ask- 
ing the judgment of the court upon the val- 


idity of the bequest and an account of the 
money in the hands of the executors 


plication was wade by the city of Hoboken, 


, an ap- 


deter- 


| defendants. 

| An application is now made in be- 
“half of the official authorities of the 
| city of Hoboken of the 
requiring the complainant to 


for an order 


| court, 


make the city,or the overseer of the poor, 
a party to the proceedings, that an an- 
swer and defence may be put in in be 
half of the municipality. 

The complainants oppose the motion 
on the ground that the applicant is not 
a necessary party, and that the courts 


ought not to compel them to introduce 
‘a party whose presence is not needed 


to enable the Court to give the full re- 
lief prayed for in the bill of complaint. 

It is not 
who are the proper or necessary parties 


always easy to ascertain 


in an equity proceeding. — It is some 





times said that every one should be 
made a party who has an interest in 
the subject matter of the suit, and 


wvain, it 1s claimed that only those 
should be included who are interested 
in the object of the suit. 

The applicant here claims the right 
ito come in under the provisions of 
| Sec. 9, of the act of the Legislature of 
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the State of New Jersey, entitled ‘an |shall hold the property in trust for the 
act concerning executors and the ad- 


ministration of intestate estates, (Rev. 
of N. J., 395.) 

I express no opinion now on the 
question so much discussed at the hear- 
ing, whether the statute has any ap- 


plication to the case under considera- | 


tion, but if it does apply, it is quite 
clear that the applicant can get no re- 
lief in the present proceedings, if ad- 
mitted as a defendant, without materi- 
wily changing the structure of the bill 
and introducing into the controversy 
new issues, which the complainant has 
not asked the court to consider. 

It is not claimed that the applicant 
is @ necessary party to the bill as filed, 
or that the court cannot give complete 
relief therein without its presence. No 
allegation is made against it and no re- 
The 


suggestion is, that in a certain event, 


lief is prayed for in regard to it. 


to wit: in the event of the said Lewis 
dying intestate 
entitled to the 
assets of the estate, the surrogate of 


and leaving no relations 
administration and the 


the county may grant letters of ad- 
ministration to some fit person who 





poor of the city of Hoboken, if no kin 
capable of inheriting the estate can be 
found. This necessarily involves the 
inquiry into x» new question not at all 
pertinent to the pending suit in regard 
to the right of of the in- 
testate’s kin, and one which is of no 


Its 


only concern is to ascertain from some 


inheritance 
importance to the complainant. 


competent tribunal, whether the be- 
quest of the testator of his estate for 
the payment of the national debt is + 
valid bequest, and if so, what amount 
of money is in the hands of the execu- 
tors to be applied for the purpose. 
Whilst the United States are not en- 
titled to any greater rights in their own 
courts than the humblest citizen, they 
are entitled to the same rights, and J 
know of no principle or precedent, 
which compels litigants, against their 
express protest, to open the doors of a 
pending controversy to outside parties, 
that the latter may incorporate into the 
suit new matters and issues, in which 
the 
interest. 


complainant has no possible 


The application is refused. 


U.S. DISTRICT COURT FOR NEW JERSEY. 


NATIONAL BANKS — STOCKHOLD-| 


ER-SET-OFF. 
Hobart, Receiver, etc... v. Gould 
{Filed July 11, 1881.] 
In a suit brought by the receiver of a national 
bank upon an assessment made against a 


| 


stockholder for his share of the losses, the | 


stockholder cannot set off a debt due to him 


from the bank. 
Mr. A. Q. Neashey and Mr. dw. 
@. Heasbey for the receiver. 


Messrs. CU. F. 
fendant. 


and ('. EF. //ill for de- 


On demurrer to plea. 
Nrxon, J.: Section 5151 of the Re- 
vised Statutes of the United States, 


amongst other things, provides that the 


shareholders of every National Bank- 
ing Association shall be held individu- 


jally responsible, equally and ratably, 





and not one for another, for all eon 
tracts, debts and engagements of such 
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association to the extent of the amount 


| 
| 


of their stock therein at the par value | 


thereof in addition to the amount. in- 


vested in such shares; and section 5234 | 


authorizes the comptroller of the cur 
reney, on proof of the existence of cer- 
to be 


specified here, to appoint a receiver 


tain conditions, not necessary 
whose duty it shall be to enforee such 
individual liability of the stockholders. 

The plaintiff is the receiver of the 
First National Bank of Newark, and 
has brought this suit against the de- 
to 


the receiver upon the assessment made 


fendant to recover the amount due 


by the comptroller upon the defendant 
as one of the shareholders of the asso- 


ciation, 


The third plea, to which the plaintiff 


has demurred generally, sets forth that 
the First National 
which the plaintiff is receiver, is indebt- 


ed to the defendant in large sums of 


money, which exceed the damages sus- 
tained by the plaintiff. by reason, ete 
out of which snm the defendant is ready 
and willing and offers to set off and 


aw 


allow the full amount of the damage 

elaine d. 
The 

whether such set-off is allowable, ¢. e.. 


of National 


Bank, wl ) hisay pr ns also to be al ered 


demurrer raises the question 


whether a stockholder tl 


tor, may cancel or diminish his assess- 
ment, by offsetting his individual claim 
against the association. 

Considering the ends plainly in con- 
templation by the foregoing provisions 
of the statute, it 


principle, that no such escape from lia- 


would seem, upon 
bility should be permitted to the share- 
holder. The object of the act was to 
make the holders of the stock respon. 
sible for a trust fund eqnal, if neces 
sary, to the amount of the capital of 
the bank, and to be devoted to the pay 


ment of all the creditors alike. If the 


Bank of Newark, of 


| 
| 
| 
| 
| 


ciation, it is not 


receiver, in his appeals to the share- 
holders for the payments of the assess 


iments against them, may be met by 


claims as ereditors of the asso 
difficult 
eases in which the beneficent object of 


their 
to imagine 


the law might be wholly defeated. 
Besides, the right toa set-off in plead. 
ing is aecreature of the statute and 
applies only to mutual dealings, and no 
such relations exist between the parties 
The to 


against the shareholder is not a debt 


here. linbility be enforced 
due to the bank, but isa sum of money 
equal to the par value of his stock, pay- 
able by him to the receiver, as an offi- 
cer of the government, by force of the 
law and the assessment authorized and 
tude by the comptroller. 

The effect of allowing such a set-off 
is to give the shareholder an advantage 
over other ereditors. It practically pays 
his debt in full, and by leaving so much 
less for others diminishes his lability 
as a stockholder which it was clearly 
the design of the law to impose. 

The 
eo, sustain this view. 
principle that the Chancellor of New 


reported eases, so far as they 


It was upon this 


Jersey in the recent case of The Attor 
ney General v. The Mechanics’ and La 
borers’ Savings Bank, 5 Stew. 163, held 
that a depositor who borrowed money 
from the bank, seeured by his note or 
mortgage, could not off-set his debt 
woainst the amount of his deposit at 
the time when the decree of insolveney 
was made. In reaching this result he 
was following the well considered case 
of Osborne v. Byrne, 43 Conn. 155, in 
which the Supreme Court of Connecti- 
cut, in answer to the petition of the 
receiver of an insolvent savings bank, 
praying for instruetions, decided that 
the borrower of the funds of the cor 
poration should not be allowed to off- 


set Lis deposits against his indebtedness. 
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The question, so far as I know, has 
never been before the Supreme Court 
of the United States for decision, but 
the cognate one, whether a stockholder 
who bad given his notes for his stock 
subseription, and who was sued thereon 
after the insolvency of the institution, 
might offset debts due to him from the 
corporation in the ordinary course of 
full 


and the court has refused to allow such 


business, has received discussion 
off-set on the ground that the money 
arising from the unpaid shares was a 
to 
amongst all the creditors. Sawver v. 
Hoag, 17 Wall. 610. If there be 
difference in principle between that case 


trust fund, be equally divided 


any 


and this, I am not able to perceive it. 
The whole object of the individual fia- 
bility of the shareholder, provided for 
in the act, was to create a fund in case 
of insolveney for the payment of the 
general creditors, equally and ratably, 
and if the capital must be regarded and 
treated as a sacred trust for sucha par- 
pose, much more the equivalent sum to 
the 
the liability provision 

The Court of Appeals of New York, 
In re Empire City Bank, 18 N. Y. 19), 


examined the same question, arising 


be derived from enforcement 


under the general banking law of that 


state, and the provisions of the two 
hanking systems are so nearly alike in 
regard to the personal liability of the 
shareholders, that the judgment of the 
learned court is entitled to great weight 


and consideration here. 


Judge Denio, in answer to the claim 


of one of the appellants, that being a 
ereditor of the bank as wellas a stock- 


35 


of 


273 


entitled to set off the 
the to 


against his liability, speaking for the 


holder, he was 


indebtedness of bank him, 


court, sud: “Under a proceeding for 
winding up a corporation where an ac- 
the 


effects, including the ageregate liabili- 


count of all debts, and of all the 
ties of the stockholders, is required to 
be taken, there is no reason why a cred. 
itor should bein any better situation, 
on account of being at the same time a 
stockholder, In the latter character, 


the constitution and the statute make 
him liable tothe ereditors, toan amount 
eqnal to his stock, or to his just pro- 
portion of that amount, if the whole is 
but 


entitled only to a dividend in propor- 


not required ; as a creditor he is 


tion to the other ereditors. In ease of 
au deficiency in means to pay all the 
debts, he must take his dividend pro 
rata. But if he eould set off bis claim 
as awereditor against his lability as a 
stockholder, he might be piid in full 
while the other ereditors would receive 
only a part of the amount due them.” 

And Morse, in his excellent Treatise 
500,) in 
in suits 
*“Wuere 


a stock- 


on Banks and Binking, (p. 


stating the different defences 
against shareholders, says : 
one is a ereditor as well as 


holder he 
debt owing to him by the bank, by 


cannot avail himself of the 
way of set-off to diminish his contribu- 
tory share. His liability as a eontribu- 
tor, for the benefit of creditors, must 
be distinguished from his character asa 
simple contract debtor to the Bink up- 
on ordinary business transactions.” 
Upon authority as well as principle, 
the demurrer to the ptea is sustained. 
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NEW JERSEY SUPREME COURT. 


VACATING JUDGMENT-- PLEAS OF 
GENERAL ISSUE STATUTE 
OF LIMITATIONS 
New York Fire ins. C William A Tooker 
{Decided August loth, IS81,in Chambers at Newark. 
On motion to vacate judgment. 
The plaintiffs’ declaration was in the 


common counts, and appended to this 


was a notice that the following was a bill | 


of particulars of the plaintifis’ demand, 
with a copy of the note on which the 
Then follow 
edacopy of a note mude by the de 
fendant, dated Oct. 25th 1871, promis 


ing to pay $5,000, on demand, with in 


declaration was founded. 


terest at seven per cent. There was 


no statement of the amount for which 
The 


defendant had put in pleas of the ger 


judgment would be claimed. 


eral issue and the statute of limitations 
On affidavits on the part of the plain 
tiffs, Judge Depue had ordered the pleas 
to be treated as sham pleas and judg- 


ment to be entered over them for the 
amount found due the plaintiffs on an 
assessment of damages. 


The 
show cause why the judgment should 


defendant obtained a rule to 


not be vacated, and affidavits were 


taken on both sides. The defendant's 


affidavits tended to show that the claim | 


was barred by the statute of limitations 
and that payments had been made on 
account of interest but not within six 
years, and the affidavit suggested that 
on the face of the declaration the plea 
of the statute of limitations was good 

The 
certain stock had 
plaintiffs as 


dividends had 


plaintiffs’ affidavits alleged that 


been assigned to the 


received from thi 


The plantilf 


bee n 


stock with six years. 


collateral security and that | 


produced also an admission in writing 


of aw new promise made within six 


The defendant replied that 
i these dividends were paid without his 


years, 


knowledge, and that the stoek had been 
applied in’ satisfaction of the debt or 
some part of if. 
Mr. Frank: Ky Bradne) 
Sohn Rh. Bmery for the rule 
Mr. James W. 


Derve, J.. said he 


and Mr 


| Yoow contra. 

would not deeic 
the questions arising under the statute 
involved several 


of limitations, which 


nice points, but that he was satisfied 
that the defendant's plea of the gener 
al issue was good and ought not to be 
treated as a sham plea. The deelara 
tion, he said, with the copy of the note 
annexed, appeared to be a demand for 
$5,000 with interest, and it appeared 
from the plaintiffs’ own affidavits that 
made on aeeount 
If the plaintiffs de 


manded more than was due, the defen 


payments had been 


rof the principal. 


dant was not obliged to let judgment 
lwo by defanlt and apply to the court 
‘for a reduction of damages m case the 
| plaintiffs should enter judgment for 
more than was due. In an applieation 
lof this kind the defendant would be in 
| the position of asking a favor of the 
feourt and would be obliged to make 
did 
judgment, instead, of 
plaintiffs to 


of the amount due them ; and moreover, 


strict proof that he not owe the 


jamount of the 
| putting the proof— 


ee question would be tried before a 
judge instead of before a jury. To 
livoid these disadvantages the defen 
lnnt is obliged to pub ana plea, This 
plea, therefore, is the proper means for 


| 
| bringing to a test the question of the 








\ 

















amount due the plaintiffs and the plain- 
tiffs having claimed more than they 
now allege to bedue to them. The plea 
is good and is not asham plea. The 
plea being good, the judgment is 
wholly void and cannot be retained as 
alien until the trial of the cause. He 
required the defendant, however, to ae- 
cept short notice of trial and be pre- 
pared for trial at the coming ferm, 


MANDAMUS—PRACTICE. 


Lee vy Town nip yf Kearny. 
{At Chambers, Newark August 15th, 1881. | 

On application for a rule to show 
cause Why a mandamus should not is- 
sue to compel the levying of a tax to 
satisfy a judgement recovered by plain- 
Liffagainst the defendant. 

Mr. Parker, of New York City, 
opposing the application, said the jadg- 
ment was upon a claim for money due 
for grading streets in the township of 
Kearny ; that an assessment had been 
made upon property owners for the 
umount of the benefits which had ae- 


crued to them; that this assessment 


COURT OF CHANCE 


CHATTEL MORTGAGE MARRIED 
WOMEN -PRIORITY. 


Campbell v. Stewart 

{Decided June 17, USSt-| 
A mortgave made by husband to wife and as- 
signed by her to secure a debt of hers is 
valid in equity In the hands of the assignee. 
An assignment of a mortgage to the extent of 


a certain sum gives priority to the assignee 


to that amount although the intention to | 


vive priority is not expressed in the assign- 
ment. 

The complainant's bili was filed to fore- 

close a chattel mortgage given by Samuel 





































THE NEW JERSEY LAW JOURNAL. 275 


had been set aside, so that the township 
had not yet been able to collect the 
money due from the property owners ; 
that an applivation had lately been 
made to Judge Knapp fora new assess- 
ment under the law of 1881 and that 
such an assessment would no doubt 
shortly be made. He asked, therefore, 
that the application be adjourned and 
that testimony might be taken. 

Mr. Ludlow Me Carter for the motion 
was not called on. 

Derve J., said that this was merely 
an application for a rule to show cause 
and that on an application of — this 
kind the duty of the court is merely to 
enquire whether there is a prima fucte 
case on the part of the plaintiff. This 
is made out by showing aregular jadg- 
ment and the due service of the execu- 
tion and refasal to pay. The court 
cannot, under the statute, upon this ap- 
plication take evidence in regard to the 
defence. ‘The rule to show cause must 
be granted and upon the return of the 
rule the defendant may present evidence 
such as he may think proper. 


RY OF NEW JERSEY. 


Stewart to Helen M. Bradman and by 
her assigned to the complainant. The 
bill alleged that this mortgage was the 
‘first lien on the goods and chattels 

therein deseribed, and that a mortgage 
given by Samuel Stewart to the defen 
dants Huzard and Green, dated on the 
same day with the complainant's mort- 
‘gage and recorded a few days after it, 

was subject to the first mortgage. The 
billalleged also that a mortgage had 
| been previously given by Frank C. 
| Bradman, who then owned the goods, 


en Se 


: Sepabinaatta Baia 
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to his wife, Helen M. Bradman for 82,-! 


500, and that she had assiened the said 
mortgage to Hazud & Green, to the 
of S500; and had 


assigned her interest in the mortgage 


extent afterwards 
to secure the pity 
ment to 
=500, but the biil alleged that this mort- 


to the complainant 


amounting 


of certain notes o 

ve and the assignments thereof were 
The bill prayed that the 

mortgaged chattels might be sold and 

that 

paid the amount of his claim. 

Hazard & 


Green, alleging that the 82,500 mort 


(Fhh 
g 
Wholly void. 
first 


the complainant might be 


An answer was filed by 


mryoe 
aD 


assigned by ler 


made by Bradman to his wife and 
to the said defendants 


to -ecure the payment of S509, was a 


valid security in their hands to that 
amount, and also that the mortgage 


made by Stewart to them was given to 
secure the same debt, and also an addi- 


tional sum which amounted to S156, 


ire 


- 


it should be a 


and that this morty: was given with 
that 


lien on the goods, 


the intention first 


and should be a 


substitute for the defendant's interest 


in the former mortgave, and that these 
facts were known to the cotaplaimant. 
Upon the trial it appeared thut the 
aT been by 


S2,500 mortgage had viven 


Bradman to his wife to secure mon 5 
lent to him by her, and that an assign 
ment of S500 of this mortgage had 


been endorsed on it, anal remained on 


file withit. That the assignment had 
been given as security for the price of 
the goods sold and for future ad 
vances. It appeared also that an as 


signment had been made to the coin 


plainant, as alleged in the bill, Italso 
appeared that after the exceution ol 
tie $2,500 mortgage, Frank C. Brad 


man sold the goods to Samuel Stewart 
& Ce: of Helen 
M. Bradman and Samuel Stewart, and 


which firm consisted 


tuat afterwards Helen M. Bradman | 
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sold her interest to Stewart, he giving 
her notes, which she transferred to the 
complainant, and agrecing to pay the 
debt dune the Hazird & 
Green; that Stewart and Mrs. Brad 


advised that the $2,500 


defendants 


path) had been 
was invalid, and thereupon 
to 
fendants Hazard & Green for 8656, in- 


mortoace 


Rig 
Stewart gave a mortgage the de- 
tending it to be a first mortgayve, and 
on the same day he gave Mrs. Bradman 
a mortgage for 8500 to secure the pay 
ment of his notes, which she assigned 
to the complainant; but it not 
proved that Stewart told) Mrs. Brad 


he had given the 


Was 


mitn distinetly that 
defendants, Hazud &Green, a mortgage 
which was intended to be a prior mort- 
page, 


Mr. 


ant, admitted on the argument that the 


KU. Harris for the complain 


morteage from Bradman to his wife 
and assigned by her to the defendants 
Hazard & Green, was valid in equity in 
their hands to the extent of their claim, 


He 


contended, however, that the assignment 


and asked leave to amend the bill. 


of S500 ont of a mortgage foi $2,500, was 
an assignment of one-fifth of the mort- 
gage and that the complainant who held 
an assignment of the interest remaining 
in the mortgage, was entitled to share 
with the defendants in the distribution 
of the proceeds, He insisted also that 
the Complainant was entitled to priority 


of so much of the defendants’ claim as 


exceeded the S500 and was secured 
ge made by Stewart 


only by the mortyas 

Mr. Bdward (J). Neashey, for the 
defendants Hazard and Green, main 
tained that the $2,500 mortgage was 
valid in equity in the hands of Hazard 
& Green, referring to Shephard v. 
Shephard, 7 Jolins. Ch. 57, and 
Bishop on Married Women, $3 716, 717 
notes, and 


and argned also that an 


assignment of part of a mortgage gave 











5 
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priority to the assignee. Such an as- 
signment must be construed most 
strongly against the assignor, and the 
intention to give priority would be ini- 
plied even when it was not expressed. 

Doop, V. C.: Meld, That the $2,500 
mortgage given by Bradman to his wife 


was valid in equity in the hands of the 


defendants Haziud & Green, and that. 
they were entitled to priority to the: 


amount secured by their assignment 
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|of that mortgage, and that the com- 
| plainant, by reason of his assignment 
of the same mortgage and also by vir- 
i tue of his mortgage from Samuel Stew- 
| art, was entitled to be paid second with 
| the costs of suit, and that after this 
| the defendants should be paid the bal- 
jance due them, secured by their mort- 
gage from Stewart, together with the 
costs of suit. 


VARIOUS POPICS. 


AMERICAN BAR ASSOCIATION. 


The Fourth Annual Meeting of the 
American Bar Association was beld at 
Saratoga on the 17th, 18th and 19th 
days of August last. It was marked 
by an increased attendance and una- 


bated interest. The proceedings were | 
opened on the 17th by the annual ad- | 
‘ed to the mind a view of the progress, 


dress of the President, Edward J. 
Phelps, of Vermont. This address, by 
the constitution of the association, is 
devoted to a review of the most note- 


worthy changes in the legislation of the 


country during the past year. It seems | 
Mr. Phelps. It will show the ferment 
of free institutions, and how busy are 


an almost impossible task to discharge 
this dry duty in an entertaining as well 


as instructive manner, but it was done | 
most admirably by Mr. Phelps. He | 
actually riveted the attention of his 
audience for nearly two hours, making | 
an index of the statutes amusing and | 
bringing down rounds of applause over | 
a table of contents. We eannot expect 
the same success in making an abstract 
of his abstract. ‘To make a syllabus of | 
a syllabus would seem a useless effort 
at condensation. But we may say that | 
his plan was not to give an account of | 


ithe legislation of the several states in 
their order; but rather to exhibit a 
isummary of the various subjects of 


legislation attempted throughout the 
country during the year, and to show 
‘in some detail, the action of each state 
pupon each topie. By grouping in this 
way the legislation of the country, 


state and national, the address present- 


tendencies, and spirit of the nation in 


‘a singularly interesting way. We may 


attempt such an epitome as will result 
from a mere catalogue of the subjects 
of legislitive action as alluded to by 


the minds of the American people in 
working out the intricate problems of 
government, political economy and so- 
cial morality. A more minute examin- 
ation would show how blindly and fool- 
ishly they are working, and also that in 
spite of all folly and short-coming, a 
general and steady advance is made. 
The subjects mentioned were protec- 
tion to human life; carrying concealed 
weapons ; sale of pernicious things ; 
inspection of dangerous structures ; 
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safety on railroads; protection from 
murderers and prevention of eseape of 
to 


gery; transportation of dead boches : 


ASSASSINS ; admission practice sur 


adulteration of food: seats for shop 
women: obtsintng bodies for disseetion; 
vambling and lotteries ; obseene litera 
ture: sale of liquor ; women's rights ; 


female suffrage ; divoree; the rights of 


man in exemption from debts of wife 


before marrin re ; m rdern | vishlition On 


marriage—regarding the relation as ‘a 
eondition of armed neutrality, a sort 
of 


Witli 


qualitied partnership conti icted 
ut solemnity, dissolved without 
and b of oft 


spring. and fruitfal only in quarrel and 


enuse, irren its natural 


state ubiversities 


dispute 
libraries; tuxa 


] 
be abhi 


of both; New Jer- 


sey law authorizing ratlroad companies 


and truest interest 
to conustract telegraph lines ; laws eon 
cerning agriculture, to prevent impor 
tution of infected eattle and bees, dis 
eases In fruit trees, to encourage irriga 
tion, homesteads, shade trees: estab 


of Arbor for 


ing as a holiday in’ Miehigan ; destrue 


lishment day tree plant 


tion of mseets : laws. to encourage the 
raising of sugar, flix and hemp in New 
Jersey and Michigan; certain amusing 


the 


in a syllabus 5 


vagaries of lewislation, flavor of 


Whiel eannot be rivel 


eeneral jurisprudence, giving a sum 
mary of 


«al 
eri 


all important changes in gen 
the 


and referring especially to the 


legal provisions in several 
stite 
limitation law in eriminal eases in New 
Ve sey eonstiue | in the late ease of the 
Hart Moore; admission to the 
tne 


strong’ appe il 


State v. 


bars e ition in iaw sehools, with a 
to take hich eround on 
siuumoning jurors, with 
changes hitely urede in Missis 
similar to rules 


1 States C 


now prevailing in 
of 
and 


increase 
Ohio . 


change 


MULLS 5 


ids of Challene@e ni 


is the made in 


lmiportant 
New York by the adoption of the penal 


MILICad 


wl 


codes. 

my sentence and the mere 
pies will serve to show the ex- 
Mr. 


l anc zest of one 


eround explored by 


it home im the most 

action, and 
of 

Se 

t 


He most entertumime way. 


legislative 


resent the results his re 


Ches 1 
Indeed these annual reviews of levis- 
by the association 

by its presidents, 


found very valuable, exhibit 


Were In panoratain the annual 


5 Of our Complex political and 


hile, 


Tie closing portion of Mr. Phelps 








THE NEW JERSEY LAW JOURNAL. 


address was devoted to an elaborate 
argument against the principle of eodi 
freation and in defenee of the common 
law system. We pive it in full, not only 
because of its force and ability, bat 
because the subjoet is one of present 
interest in’ New Jersey which will be 
likely to elicit the expression of views 
to of the dis 


tinenished president. 


In Opposition bhose 
He said, after remarking that eodifi 


eation might be better adapted to the 
subjects embraced in the codes adopted 
in New York than to the general prin 
ciples of jurisprudence: ‘Phe origin 
of the common law is coeval with that 
of our race. They have grown up to 
gether. 


All 


“ull the best jus 


the blood that 


» a . raat’ int 
the best government 


flows in our velns. 


ever seen hins been 
Since Magna Charta, 


haumanity by the exertions of the Anglo 


tice the world has 


founded upon if. 


Saxon race has made a larger and more 
real progress than in all previous time. 
Compare the history of those nations 
in which eodes have prevailed with that 
of Kngiand and America under the un- 


written law. 


thing it establishes the superiority of 


a government anda justice founded up 


on general principles over that whieh | 


reposes upon any collection of 
trary written rales, 
the constant souree of Jiberty and hu 
man advancement, the other the engine 
of despotism and the harbinger of na- 
tional decay. 


“ The Mosaie code was superseded by 


the Christian religion, But the Author | 


of Christianity devised no code to take 
Heo 


left His work to stand upon those bene 


the place of that whieh had failed. 
ficent principles which few and simple 
yvords were sufficient to announee, but 
which were comprehy nsive enough for 


all the vicissitudes of human life, Clris- 


It has come down to us with | 


If it demonstrates any- | 


arbi- | 


The one has been 


279 


‘tianity was the first system of unwrit- 


ten law. The common law was its le 
giftimate and necessary outgrowth, and 
in its turn saperseded, so far as our 
race is concerned, the second great code 


In 


my homble judgment we might as well 


of the world, the Roman eivil law. 


attempt to codify the application of the 
the 
The 


growth and development 


principles of Christianity as of 
prineiples of the common law. 


of 


that is essentinl to the one belongs 


process 
equally to the other. Why should we 
jpurt with a birthright that has proved 
sy beneficent for the sake of entering 
npon any doubtful experiment in a mat- 
ter so vital? In the language of Burke. 
is not ‘the old eool-headed ceneral law 
better than 
struck ont of the present heat ?’ 

‘Por one l 


sien to the dissecting table of the eodi. 


any deviation that can be 


would not willingly con 
fier the noble and generous vitality 


all 


been nourished, nor consent to substi- 


from which our generations have 
tute for it any cunningly devised skele 
ton that can be constructed out of its 
COFrpse. 

“'Piis question has been disenssed as 
thongh the choice lay between our un- 
written law and sucha eode of statute 
law as the best available learning and 
wisdom may laboriously devise. 

“T do not so regard it. 

“The proposed compilation as such 
may have all the excellence its friends 
for it. 


hand how and by whom is it likely to be 


Claim How long will it stand, 


changed ? 


i 
“Of what materialare our legislatures 
How 


and 


generally composed ? are their 


members nominated upon what 


2? By what eon- 


qiuiifieations chosen 
siderations are they principally moved, 
by eontrolled ? 


Wirt is their competency on the whole, 


mn what  inflaenees 


‘not merely to regulate the machinery 
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by which the details of local govern- 
ment are carried on, but to preseribe 
and ordain for a great country the gen- 
eral law of the land? 

* These questions answer themselves. 
We know that such bodies do not com- 
mand publie contidence, that their ses- 
sions are viewed with apprehension, 
and their adjournments with a feeling 
of relief. 

* In several of the states whose legis- 
lation I 
resolutions appear in their session laws, 

for the of 
of bribery and corruption 
their In 


such 


have endeavored to review, 


providing investigation 
charges 
members. others, 
at 


have been thought necessary. In others 


against 
new statutes aimed offences 
still, the newspapers that contain the 
official publication of the laws, contain 
on the same sheet denunciations of the 
corrupt and venal means by which it is 
declared the passage of some of them 
was obtained. It is not for me to say 
to what extent these charges are true. 


In 


no 


some states, fortunately, they have 
But we know that in 
other states they are widely believed 


application. 


to be true. 

“Even in those legislatures whose in- 
tegrity is unqnestioned the perusal of 
their labors is rarely calenlated to in- 
In 
the majority of them, happily not in 


spire confidence in their wisdom. 


all, the session laws exhibit hasty, in- 
considerate, ill-advised legislation fram- 
ed to meet the real or supposed hard- 
ships of some particular case, to fur- 
to reflect 
some temporary gust of popular feeling; 


ther some private end, or 


they are characterized bya tendency to 
extend legislation to all manner of sub 
jects, as well without as within the do- 
main of municipal law; making a new 
statute the remedy for all ills and all 


inconveniences; by a looseness and am 


biguity of expression that tend to end- 
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less uncertainty and litigation ; and last 
and worst by a fluctuation of purpose 
that deprives statute law of all stability 
and alters, amends, re-constructs, and 
repeals its enactments from year to 
year more rapidly than the courts can 
grope their way to a construction of 
the langnage in which they are couched. 

“Tt is to such law-makers as these that 
it is proposed to commit the whole 
body of our jurisprudence in one vast 
statute to be ent and carved, patched 
and plastered from year to year in a 
It is 
reasonably expected that 


perpetual succession of change. 
to 
after a few years’ time, enongh would 
of the 
work of the original eodifiers to be 


While the 


not be 


remain polished and earefal 


recognized by its authors. 


‘courts of justice, having no longer any 


voice or control in the development or 
erowth of the law, will be reduced to 
the function of trying issues of fact, 
and aseeitaining the meaning of doubt- 
ful statutes. 

* Much speeulation has been brought 
to bear by ingenious writers, on the 
prospective changes of a republican 
system of government. The tendency 
to centralization, to executive usurpa- 
tion, and toward military despotism 
has been set ont in colors which thus 
far, at least, have been but very par- 


The 


from 


tially realized. mischiefs to be 


apprehended indiscriminate, 
reckless, and corrupt legislation do not 
But 


experience is fast pointing out that the 


seem to have been anticipated. 


country can endure all its other dan- 
gers with less apprehension than the 
action of its federal and state legisla- 
It is already manifest 
that the danger lies far less in the ex- 


tion inspires. 


ecutive than in the legislative power. 
And i 


that the wholesome 


meanwhile 
the 
devised, 


is not to be denied 


checks which 
constitution 


framers of our 
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and which constitute the 
tion against arbitrary or unjustifiable 
enactments have, by the growing re- 
luctanee of the courts to interfere with 
the legislative power, been suffered in 


a no small measure to crumble away. 


“ Legislatures in this country are! 
. . | 
steadily grasping larger powers, and 


approaching nearer and nearer to om- 


nipotence. It would seem to me that 


the efforts of wise men should not be 
directed toward enlarging the sphere 
To 


is necessary and may be hoped to be 


of legislation. a certain extent it 


useful and salutory. 


is wide enough for the capacity of | 


only protec- | 


Its proper ficld | 
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ing paper, prepared by Judge Cooley, 
was read by the Secretary. It pointed 
ont the abuses of the prevalent system 
of authenticating and recording deeds, 
and the great facilities afforded for 
fraud in relation to titles. and suggest- 
ed practical remedies. Among these 
were modification of the laws making 
the record prima facia evidence of 
the 
creasing the qualifications of officers 


title; reducing number and in- 
authorized to take acknowledgments ; 


the 


original instruments be required to be 


and, especially, providing that 
lodged in the office of the register. 


A long discussion then followed on 


those concerned in it, and need not, the propriety of appointing a new com- 


indeed cannot be diminished. 


surely it will not be judicious or safe 


to turn the whole law of the land into) 


statutes and to subject it to the danger. 
ous process of their biennial revision. 
“T believe that he 


that result accomplished, as its advo- 


who lives to see 


cates predict that it will be, will see 
also the decay of the administration of 


justice and of the profession to which | 


we belong ; 
of those principles of civil liberty 
which the history of the world shows 
to be inseparable from the common 


law.” 


, 
After the address of the President, 
the members of the General Council, | 


one from each State, were elected, Mr. 
Jacob Weart being re-elected from this 
State. 


and the gradual extinction | 


‘mark Mr. Potter's public efforts. 


But | mittee on constitutional law, which was 


finally left without action. 

On the second day the session was 
opened by the annnal address, read by 
Clarkson N. Potter, of New York. In 
selecting his subject he followed the 
Mr. Phelps in the first 


annual address gave a sketch of the 


precedents. 


character of Chief Jastice Marshall and 
his services in relation to the eonstitu- 
tion, and Mr. Parker in the last address 


pursued the same course as to Mr. Jus- 


tice Paterson. Mr. Potter's paper was 
a historical and biographical sketch of 
Chief Justice Taney. It was thought- 
ful, polished and scholarly, and was 
read with the clearness and grace which 
We 


need not attempt an abridgement of it, 


|since it will soon be published and, we 


The following telegram was ordered /hope, widely distributed. 


to be sent to the “Association for the 
Advancement and Reform of the Laws | 


of Nations,” then in session at Cologne : | 
‘their labors in the new fields of juris- 


The American Bar Association, now in ses 
sion, hoping to further the advancement of | 
uniformity in the laws of this country, wishes | 
you success in your efforts to advance unifor- | 


mity in the laws of nations, 
At the evening session an interest- 


36 


These three annual addressess, de- 
lineating the characters of Marshall, 
Paterson and Taney, and describing 


prudence, opened in this country dur- 
ing the first sixty vears of this century, 
are among the best fruits of the Amer- 
ican Bar Association, and will tend to 
attract wide public attention to this 
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feature of its 
The address was followed by a report 


by Carleton Hunt, from the Committee 


on Legal Edueation and Admission to! 


the Bar, in which the following conelu 


sions wererenched by the committee: 


1. ‘That the State and other Bar Associations 
be respectfully requested to recommend and 
further in all law schools, as soon as practic 
able, a general and thorongh course of in 
struction under an adequate number of pro 
fessors, Siid course to be duly divided for 
ordinary purposes into studies and exercises 
of the first year, of the second year, and of 
the third year. 

2. That the diploma yvranted to those pur 
suing successfully tle studies of such a course 
and passing such full and fair written and 
oral examination as may be satisfactory both 
to the faculty of the school and to the proper 
authorities of the State, ought to entitle the 
recipient to admission to the Bar as an attor 
ney at law 
3. ‘That the time spent in any chartered or 
to be 


counted in any State as equivalent to the same 


properly conducted law school, ought 
time spent in an sttorney’s office in such State 
in computing the period of study prescribed 


for applicants for admission to the Bar 


Mr. Hunt supported the report in an | 
, 


earnest speech, and the report was 
adopted. 

Simeon FE. Baldwin, of New Haven, 
from the Committee on Jurisprudence 
and Law Reform, made a brief report 
on a single question, but postponed a 
general report until the next meeting. 
thie 


Committee on Judicial Administration 


Rufus King, of Cincinnati, from 


and Remedial Procedure, presented a 
of 


given last year on the question how fa 


report in pursuance instructions 
Congress can vest in tle state courts 
the power to execute a National Bank- 
rupt Law. The report contained a full 
disenssion of the subject, referring to 
the cases of Ex parte Knowles, £ Am 
Law Rey. 598; Martin v. Hunter, 1 
Wh. 230; U S. vo Lathrop, 17 Johns, 


4; U.S. v. Prigg, 16 Peters 539; Hous 
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proceedings hereafter. | ton v. Moore, 5 Wh. 1, and Sturges v. 


Crowinshield, 4 Wh. 122, 


and closed 


jas follows: “ In cither view of the ques 


tion, the real diffi ulty seems to be 
whether, even with the concurrence of 
Congress and the state legislatures, if 
is possible to invest the state courts 
or their Cflicers with jurisdiction or any 
exereise Of authority over the rights ot 
persons outside of their own borders, 
and discharging the obligations of an 
{o 


anything ike a uniform or «flicient sys 


tecedent contracts so us establish 


tem. ‘This would be to erente and con 
fer 
courts, Which it is not in the power of 
Congress to do. (Story, on the Con 
Secs, 1109-1110.) In the 


opinion of the Committee, this is a: 


® Hew jurisdiction upon the state 


stitution, 


insuperable objection, and upon these 
considerations, with others which might 
be added, they are therefore, of opinion 
that Congress cannot vest in the stat: 
courts the power to exeente a nations! 
bankrupt law. 

This report elicited some debate and 
was ordered to be printed and mad 
the special order for the following day 
Brodhead the 


following resolution was directed to be 


Upon motion of Mr. 


sent by telegraph to the President and 
Secretary of State. 

Resolved, That this Association regard it to be 
a duty to publicly express their deep sympa 
the Pre 


the rreat 


thy with ident, h 
Nation in 


they are pas 


family and the 
through whiel 


the 


SOrrow 


their horror at crime 


Lge, 
which has plunged a nation into grief, and 


their earnest h ype and prayer in common 
with the r fellow citizeis of every name that 
the Pre-ident may soon be restored to health 


and usefulness 

Mr. Henry Hitcheoek, of St. Louis, 
offered a resolution for the appoint 
ment of a committee to imagnire imto 
the eauses of the delays in the highest 


state. 


ou ‘ 
courts Of appeal, national andl 


(Mr. Richard T. Merrick, of Maryland, 
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offered a substitute expressing the view | 


of the Association in favor of enlarging 
the number of justices of the Supreme 
Court to not less than fifteen nor more 
than twenty-one, and against the es- 
tablishment of intermediate courts of 
appeal. 
tion and the subject was postponed to 
the next day. 


At the evening session a paper was 


read by Samuel Wagner, of Philadel- 
phia, upon * Bankrupt Gaws,” giving a 
clear and concise historical statement 
of the origin and theory of bankrupt 
laws from the earliest times, and ex- 
plaining the operation of such laws in 
KMnegland and in this country. [t closed 
with aseries of strong expressions made 
by mereantile and finaneial bodies and 
others, and with a vigorous argument 
by the writer in favor of a new bank- 
rupt law. Mr. Stockbridge, of Mary 
land, offered a to to 


resolution refer 


the proper committee the subject of 


devising better means for securing har- 
mony and consistency im framing leg- 


after 


islative acts, whieh was ndopted 


some discussion. 
Mr. New 


Orleans, by request, made a most lueid 


Thomas J. Semmes, of 
and interesting statement of the mode 
of exeeuting and authenticating and 
recording deeds and mortgages in 
Louisiana, under the Civil Law system, 
with a view of pointing out how fally 
that system avoids the dangers and 
difficulties suggested by Jadge Cooley's 
paper. This system being peculiar to 


Louisiana and wholly foreign to all 
whose training has been in the ways of 
the this, 
statement of Mr. Semmes was listened 
to the 
pleasure. Indeed it was spoken of by 
the 


agreeable and instructive parts of the 


Mnelish common law, 


with greatest interest and 


all who heard it, as one of most 


This met with earnest opposi- | 


the | 
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inw familiar way, answered the eager 


questions of several gentlemen who 


crowded about him, anxious to learn 


more of a state of things so novel to 


i them, 


On the third day the Executive Com- 
ralled 
the next annnal meeting on the second 
Tuesday in August, 1882, to 
The 


the following officers for next 


mittee reported that they had 


continue 


four days, committee also re- 
ported 
vear : 
GENERAL OFFICERS. 

Clarkson N. Potter, New York. 
Ndward Otis Hinkley, 
Francis Rawle, Philadelphia. 
mnimittee—Luke P. Poland, St. 
Vt.; Kk. Baldwin, New 
Haven. Ct.; Win. Allen Butler, New York. 


Fon New Jersey. 


President 
Secretary Saltimore. 
"Treasurer 

Executive C 


Johusbury, Simeon 


Vice-President, Anthony 
Local Council, W. B. Williams, 


Charles Borcherling, R 


() Keasbey. 
Wayne Parker. 

The association then took up the 
consideration of Myr. Hitekeock’s reso- 
lution concerning delays in the Appel- 
late courts, which was debated at great 
length. Two opposing views were soon 
favor of Mr. 


Merrick’s plan of enlarging the Supreme 


made manifest—that in 
Court and that in favor of intermediate 
After much debate 
Jortlandt and 
R. Wayne Parker, of this state, took 


Appellate Courts 
on both sides, in which 


part, it was determined not to commit 
the Association toany hasty expression 
of opinion, but to refer the whole sub- 
ject to a select committee of nine, em- 
bracing the outgoing and incoming 


Presidents, with instructions to pre- 
pare and print their report without de- 
lay, and before the session of Congress. 

The President appointed upon the 
committee, Gov, Stevenson, of Ken- 
tucky, Henry Hiteheock, of St. Louis, 
Richard T. Merrick, of Washington, 
Judge Bradley, of Rhode Island, Cort- 


landt Parker, of New Jersev, Rufus 


proceedings. At the close Mr. Semmes, | King, of Ohio, A. R. Lawton,of Georgia, 
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The report of the Committee on the 
question of the power of Congress to 
vest the exeeution of a bankrupt law in 
State courts, being the special order, 
was then tuken up. Mr. A. Q. Keasbey, 
after some remarks on the importance 
and difficulty of the subjeet, moved 
that its consideration be postponed to 
the next meeting, which was agreed to. 


The Association then adjourned to 


meet at their parlor, in the Grand 
Union Hotel, at 830 p. mM, in prepara- 
the At the 


dinner about one hundred and fifty 


tion for annual dinner. 
lawyers sat down at 9.30 and continued 
their revels till 1 a.m, but they were 
to 


without any reporters. 


wise enough conduct themselves | 

There seemed to be a general im- 
pression that each of the meetings has 
been an improvement upon the last, 
that the attendance and membership 
that the 


tion will, if kept clear of some manifest 


are increasing, and Associa- 
dangers, ten l,with increasing efficiency, 
to accomplish the purposes expressed 
‘to 


science of jurisprudence, promote the 


in its constitution, ndvanee the! 


administration of justiceand uniformity 


of legation throughout the Union, up- | 


hold the honor of the profession of the 
law, and encourage cordial intercourse 
among the members of the American 
Bar.’ 


A RULE FOR MANDAMUS 


The following is a copy of the rule 
entered in the Supreme Court by the 
the 
upon the decision on an application foi 


clerk ander the direction of court 
a mandamus against the assessors of the 
city of Rahway. It is similar to the rule 
entered inthe Mundy case in which 
the opinion of the court was read at 
the June term. 
ful 
cases.—| Ep, | 


The rule may be use 


in showing the practice in these 
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New Jersey Supreme Court, June term, 
1881. The State, ex rel. Continental 
National Bank of New York v. John 

et On 

On rule to show eause for mandamus. 

Returnable June term 1881. 


The above stated rule to show cause 


b. Turner ils. mandamus. 


coming on to be heard at the present 
Term, and the court having advised 
thereon, and being of opinion that the 
said relator is entitled to a peremptory 
writ of mandamus to be directed to the 
assessors of tixes of the city of Rah- 
way, commanding them to proeeed to 
assess and levy in addition to the reg - 
nlar taxes in said corporation for the 
current year, the amount of the debt 


hand damages and costs of the said re- 


it reeovered in this eourt 


against the Mayor and Common Coun- 


lator whieh 


cil of the eity of Riuhway, and mention 
ed 


to the sheriff of Union County, copies 


in the execution heretofore issued 
whereof were served upon the said as 
the 


thereon from the date of recovery un- 


sessors, together with interest 
til the same shall be paid to said Sheriff, 
and also the lawful fees of said Sheriff 
on said writ, upon the taxable property 
within sail corporation, and that the 
said assessors do inall things faithfully 
and diligently perform the duties im- 
posed upon them in the premises by 
an act entitled “a supplement to an act 
respecting executions,” approved Mare h 
twenty-seventh, eighteen hundred and 
seventy-four, which supplement was 
approved March twenty-seventh, eigh 
teen hundred and seventy-eight, im 
manner and form as therein proviled, 
according to the true intent and mean- 
ing thereof. 

And request having been made on 


behalf of the respondents that the de 


termination of the court may be putin 


such form as to be reviewable by writ of 


error. It is therefore on this thirteenth 
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day of June, A. D., 1881, on motion of; them in response to the rule to show 
And. that 


lator,ordered that an alternative writ do being made and a demurrer filed there- 


such return 


A. Q. Keasbey & Sons, Attorneys for re- “cause, 


upon 


issue in the first instance to the said as-|to by the relator, judgment on said de- 


sessors commanding them as aforesaid murrer be entered in favor of the rela- 


or that they do show cause to the con 
the 
term, to the end that the said respon 


trary, returnable within present 
dents may set up by way of return to 


said writ, the matters presented by 


tor with costs, and that a peremptory 
writ do then issue as aforesaid, returna- 


ible to the next term of this court. 


' Entered June 13, 1881. 


MISCELLANY. 


SUGGESTIONS 


OF THE ESSEX CO. BAR ASSOCIATION TO THE 


CONSTITUTIONAL COMMISSION, 

At a necting of the Essex County Bar Asso- 
ciation, held on the 3d day of August, it was 
resolved that the following suvvestions should 
be made to the Constitutional Commission in 
regard to the judiciary : 

To make the Court of Errors consist of a 
President and four associates, members of no 


other court, and without any change in juris- 


diction; to retain the Court of Chancery and | 


Prerogative Court : 
Court consist of a chief and four associates, to 
be increased or decreased by law, but never to 
less than two, and not to be judges of any 
other court except Cirenit and Oyer and ‘Ter- 
miner and General Jail Delivery ; to abolish 
present courts of Common Pleas and Quarter 
of Pleas 


with one judge, with all the powers and duties, 


Sessions, and substitute one Court 


Judge of Common Pleas to be only judges of 


the Orphans’ Court; all judges and chancel- 


lors to be appointed by the governor and con. | 


firmed by the senate ; 
of ten years residence and practice, to hold of- 
fice seven years, to have fixed salary, without 
fees or perquisites, which salary should not be 


diminished during their term of office, and 


they should hold no other public office, and | 


should not practice law in the courts of this or 
The 
governor or person administering the yovern- 


any other state nor of the United States. 


to make the Supreme | 


to be counsellors at law | 


j ment, the Chancellor and five judges specially 
| appointed, or a major part of them, of whom 
the governor or the person administering the 
government shall be one, may remit fines and 
forfeitures, and grant pardons, after convic- 
tions, in all cases except Unpeachment. 

These to the 
Commission on August Sth by a committee 
consisting of Caleb S. Titsworth, Thos. N. Me 
Carter, John BR. Frank Fort, and 
Win. Hl. Francis. 


suveestions were presented 


Emery, J. 


OF THE CAMDEN CO, BAR ASSOCIATION, 


The following were presented by Abraham 
Browning, Thomas H. Dudley, Benjamin D. 
Shreve, David J. Howard M. 
Cooper, a cOmimittee appointed for that pur- 


Pancoust and 


pose : 

At a meeting of the Camden County Bar As- 
sociation held on the fifteenth of July, 1881, 
for the purpose of considering what amend- 
ments to the judiciary of the state of New Jer- 
sey should be suggested to the Constitutional 
| Commission, it was resolved, as the opinion of 
said) Association : 

1. That the Court of Errors and Appeals 

should be coniposed of a president judge and 
four associate judges, members of no other 
court, and without change in its present juris- 
| tion. 
». That the Court of Chancery and Preroga- 
tive Court should remain as at present consti- 
‘tuted, 

3. That the number of Supreme Court judges 
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should 
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lineteenth of July while frenzied with pain he 
hh ball the 
pole forty f ot 
born New 
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cool 
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he 
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Ihe ayn hie ad itn ollies 


thie ithe subsequently entered 
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and tender 
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NOTES OF EXCHANGES. 

Reeves 
thie 
ot 


a 


Any 


} 
by 


for ist 
Arthur 
oflicers acting Ina 

law relating 
Liability of Quasi-Judicial 
I the 


should Decedent’s 


COn- 
ito articl 


at the common 


Wao ynolds avitates ({Ques- 


Real 
Administered like 


not a 


scend and be 


onalty ? 


y 


De 


have 


hould not. 
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tter than the fact that it always has 


reason it 
ne bye 
roverned by different rules arising out of 


the feudal system, it is high time that the law 
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should be relieved of the great complexity and | 
uncertainty which 
of different 


which 


are caused by the applica 


tion rules applied to two thing 


offen run so nearly tovether that it ts 


very difficult to distin hone from the other 
Under the ‘The 
State Law, Rover 


Austin’s 


rULds 


title, Subjection of the 


to Poster suvcesis that 
thiset thre 
Of things 
fallivey 


sented 


doctrine overecion state ¢ 


itil 


not in the neti subject to law 
ion of 


Iton in 


contains it arising from conta 


ideas repre the terme state 
hie 
individuals who form the coverning body, or 
expres ed thie 
Tov thie 
subject in municipal law 


itself 


by 


Tein, avs. either the conerete collection of 


an abstraction hy term: “it 


organized power. latter sense it is not 


which only ove Np 
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to 
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inv to the law which was hy 


constitution 
In The 


article by Chil 


lanerteoan Law Rerion for July tive 
Chiumeey on Contempt of 
Court is concluded. Thas article is carefully 
but 
courts to 


wa 
It 3 


written befor: 


written and shows diligent research, thie 


treatment of the power of infertor 
punish for contempt is very Inadequate 
unfortunate that the article was 
the publication of the 
the New 
ject 


elaborate judgment of 
hi 


Jersey Supreme Court on t sub 


in Reinhart v. Lantz, 
Vroom 

The Law Register for July and 
Anvust in an article on The Freehold Qualifi- 
cation of Jurors Wim. 5. 


4 { MCT ICAN 


Brackett sugeests a 


remedy for the defects of the jury system tn 
the restoration of the ancient and frdamental 
qualification of the common law requiring all 
jurors to be frecholders. 

The Central Jaw Jourval for August L2th 
contains an article on the Conclusive effect 
of Judgments, and the fourth of a series of 
papers from the /rixh Law Tiimeson The Re- 
moteness of Consequential Damages, 


In the Whany Law Sour for Au 


isashort paper on Mental Suffering as 


nel ist “0. 
an 
Element of Damages in Actions of Negh 


pence, 


LAW IN RHYME. 


hive 


famous decision of Sir John Pratt, giv- 
a definition of a married woman's ‘ settle- 


ment under the English poor laws, is thus 


re corde a - 


\ woman, who had a settlement, 


Married a man who had 1one. 


The que tion was, he being dead, 


If the settlement 


were gone? 


Quoth Sir John Pratt, ** The settlement 
Suspended doth reiam 


Luis thie 


It doth revive 


husband, but him dead, 


TTL 
wean,” 

Chorus of plusne judges, 
Living the husband, but him dead, 


It doth revive avain. 


YK 


NOTICES 
SUGGESTIONS TO YOUNG LAWYERS. 
delivered at the conmmencement of Columbia 
Liaw School, May Isth, P88, by Cortlanat 
Parker, published by request of the Board 
of ‘Trustees New York, 1581. 


An address 


We should be elad to see this address widely 
distributed among the young lawyers and the 
It takes 


of the profession and vives some 


law students thronuvhout this State. 
exalted v 1OWS 
excellent sugeestions in regard to study and 


ye rsonial qualifications. 


A on THE Law or MortGaGcrs or 
Property, by Leonard A. Jones 
Houghton, Mifflin & Co., 1881. 
have examined this book carefully and 
it: Mir. 


having already written a treatise on the law of 


TREATISI 
PERSONAL 
Boston: 


We 


are very well satisfied with Jones 


mortuvaves 
deal 


morteaces 


of real property was the better able 
chattel 
book with 


to with the kindred snbject of 
He 


reference to the former work looking upon both 


has written this 
as parts of a treatise on the general subject of 
mortgages. He deals, therefore, in this book 
especially with those matters which are pecu- 
liar to the lawof chattel mortgages,referring to 
his former volumes upon those subjects which 
to both. The result is that no 


tine is wasted in the discussion of principles 


are common 


underlying mortgages in general in the exam- 
of eal 


rier 


which liave been considered in 
Phi re of 


material for a book on the peeuhar features of 


i} ition 


thre { works. is abundance 


chattel mortences alone, and Mr. Jones seems 
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to have taken all of it, sifted it down and! the effect of attachments and executions, the 


arranged it so as to make a compact or solid 
mass. The definitions are clear and the dis 


tinctions between different kinds of secureties 


are well drawn. We think however the dlis- | 


. . . | 
tinction between a mortyvave and a pledge IS 


too sharply drawn and that Mr. Jones has 
failed to observe the tendency of the courts to 


regard chattel mortgages as well as mortyvaves 


on land as a mere security with the title for all | 


practical purposes in the mortvavor. See 
Woodside v. Adams, 11 Vr. 417. 

After speaking of the nature of mortygaves 
of personal property and distinguishing them 
from pledges and conditional sales, he treats 
of the form of the mortgage, the partic s 
and the discription of the property, the 
debt secured and the execution and deliv- 
ery. Then follow important chapters on the 
subject matter of mortgages, including both 
present and future interests and the difference 
between the legal and ¢ quitable rules in regard 
to each. The subject of mortyvaves of future 
personal property is a good deal involved and 
a clear and thoughtful treatment of it is es- 
pecially satisfactory. The chapter on this 
subject appeared in the Southern Law Review 
for June and July, 1880. 

There is a long « hapte ron the statutory pro- 
visions in the various states relating to record 
ing, filing and refiling. with the decisions of the 
courts upon them. 
stated as it was before the acts of 1880 and 1881. 
Under the subject of Fraudulent Morteages, 
Mr. Jones devotes a long chapter to the vexed 
question whether a mortgage of a stock of 
goods of a trader or manufacturer which per 
mits the mortgageor to sell the goods in the 
nsual course of trade is necessarily frandulent 
and maintains that it is not. This chapter is 
the article which he published in the Southern 
Law Reviciw for December and January, 1879 
80, vol. 5, p. 617 in reply to an article by 
James O. Pierce in Vol. 2%, p. 731, entitled 
** An American Phase of Twyne’s Case.” This 
fact necessarily weakens its authority a little 
for it is almost impossible to write judicially in 
reply. Mr. Pierce’s reply to this chapter may 
be found in 6 South. Law Rev., p. 96. 

Other chapters are devoted to the rights of 


the parties at law and in equitybefore forfeiture, 


The law in New Jersey is! 


removal, concealment and sale of the goods, 
proceedings to forclose and the right of re- 
demption, mortgages of ships and many other 


matters. 


ANATOMICAL STUDIES UPON THE BRAINS OF 
Crioinaus by Morfz Benedikt, professor at 
Vierna, translated from the German by E. 
P. Fowler, M. D. New York: Wim. Wood 
& Co. ISS 1. 


This book is called by its author a contribu- 
tion to jurisprudence as well as to medicine, 
and the translator regards his labor as a grat- 
nuitous contribution towards establishing a scien- 
tific basis for the prevention of crime. It is 
certainly very important that we should learn 
all the facts which throw any light on the 
physical causes of crime, and a book of this 
kind prepared with the patience of a German 
student from materials entirely beyond our 
reach cannot fail to be useful as a contribution 
Of the 
value of this theory or the correctness of his 


to the general fund of knowledge. 


deductions we do not pretend to judge. 

There is an introduction for the benefit of 
readers not conversant with anatomy and every 
chapter is illustrated with drawings. 


McGrors’s Rrerporrs—Courts or APPEAL OF 
THE State or Lovistana. Vol. 1, Part IL. 
These courts hear appeals from the district 

or parish courts in suits in which the amount 

in dispute is more than #200 and less than 
=1,000. There are six of the courts in the 

State, each held by two judges. There seems 

to be no appeal from these courts to the Su- 

preme Court. The decisions are therefore 
final, so that the reports are important within 

Outside of the State 

they will prove useful from the fact that the 


the State of Lonisiana. 


cases embrace a variety of topics and a good 
deal of commercial law. The headnotes seem 


to be clear and to the point. 


New Jersey Law Reports, Vol. XLITL 14 

Vroom. Part I. Trenton, 1881. 

The first part of 14 Vroom contains the 
cases decided at the February term of the 
Supreme Court and the March term of the 
Court of Errors. Many of the cases are espe- 


cially interesting and important. 
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